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(October3, 2001)

)
)
) R02-9
) (Identical-in-Substance
) Rulemaking)

NOTICE

PLEASETAKE NOTICEthat I havetodayfiled with theOffice of theClerk of the Pollution
ControlBoardtheCOMMENT of theU.S. EnvironmentalProtectionAgency in the abovematter,a copyof
which is servedupon you.
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1. Without commentingon mattersthat pertainstrictly to Statelaw, we supportcomments

providedby the Illinois EnvironmentalProtectionAgency(IEPA) regardingthisproposal,astheypertain

to the ProjecteXcellenceandLeadership(ProjectXL) Agreementwith theMetropolitanWater

ReclamationDistrict of GreaterChicago,andthe Federalrule promulgatedon October3, 2001,to

implementthat andotherXL projects. Specifically,webelievethatthe Illinois Pollution Control

Board’s(the Board)proposedIll. Admin. Code Section310.930(b) is not identicalin substanceto the

FederalProjectXL ru!~,andwould addproceduralrequirementsnot contemplatedundertheFederalXL

process.

2. On August30,2000,theU.S. EnvironmentalProtectionAgency(U.S.EPA), IEPA, andthe

MetropolitanWaterReclamationDistrict of GreaterChicago(the District) enteredinto aFinalProject

AgreementunderU.S. EPA’sProjectXL. The partiessolicitedinvolvementfrom awide rangeof

stakeholders,andanumberof industry,environmentalandothernongovernmentalorganizationsactively

participatedin the stakeholderprocess.TheAgreementrepresentedajoint statementof theplansand

commitmentsof thepartiesto carryout apilot project,andwould allow the District to implementits

pretreatmentrequirementsin an innovativemanner.It is not acontractor regulatoryaction,andis not

bindingor enforceableagainstanyparty.

3. On October3, 2001,U.S.EPA promulgatedafinal rule for PretreatmentProgramReinvention

PilotProjectsunderProjectXL at 40 CFR403.20(66 FR 50334). This rule provides,at theFederal

level, the regulatoryflexibility thatwill enablethefive PubliclyOwnedTceatmentWorks(POTW)with

signedProjectXL Agreements(includingthe District), to implementtheir projects. In addition,the



regulationwill enableten currentlyundefinedprojectsto participatein andsuccessfullycompletethe

projectXL process.The rule recognized,however,that the affectedstatesmayfirst needto revisetheir

own regulationsor statutesto authorizethepilot programsfor pretreatmentXL projectsponsorsbefore

theFederalrule could beimplementedin theirjurisdictions.

4. On November30,2001,in responseto JEPA andthe District’s requestfor an expedited

rulemaking,the Boardproposedamendmentsto Ill. Admin. CodeSection310to incorporatetheFederal

ProjectXL rule. Underthe proposedSection310.930,the Boardprovidedthat theTEPA maymodify the

District’s permitsin accordancewith the XL Agreementfinalized on August30, 2000. However,any

subsequentProjectXL agreementswould needto be presentedto the Boardin a rulemaking,adjusted

standardor varianceproceedingas establishedby the Illinois EnvironmentalProtectionAct.

5. Historically, wheretherehavebeenrevisionsto theFederalpretreatmentrules, theBoardhas

adoptedthoserules in an “identical in substance”manner.U.S. EPAbelievedthat to implementthe

District’s XL Project,the Boardwoulduse its identicalin substancerulemakingprocess,andwould

amendthe stateregulationsby adoptinglanguagethat wasessentiallythe sameasthe Federalrule.

6. In actuality,however,theprocessidentifiedin the Board’sproposaldiffersfrom theprocess

establishedunderthe Federalrule, anddoesnot appearto be identicalin substance.Underthe Federal

provision,40 CFR403.20,the ApprovalAuthority mayallow anyPOTWthat hasafinal ProjectXL

Agreementto implementaPretreatmentProgramthatincludeslegal authoritiesandrequirementsthatare

differentthanthe administrativerequirementsotherwiseapplicableunderthatpart. The POTWmust

submitthe agreeduponalternativerequirementsas a substantialprogrammodificationto its Approval

Authority,which in thiscaseis U.S.EPARegion5, in accordancewith 40 CFR 403.18. Theapproved

modifiedprogramwould thenbeincorporatedby theNationalPollutantDischargeEliminationSystem

(NPDES)permittingauthorityas anenforceablepart ofthe POTW’sNPDESpermit. IEPA is theagency

with whomU.S. EPA interactsregardingimplementationofthe CleanWaterAct andotherFederal

environmentalprograms.



7. An identicalin substancerule atthe Statelevel would haveauthorizedIEPA to allow any

POTW thathasafinal XL Agreement(onewhich as beenagreedto by U.S.EPA, IEPA, andanyother

partieswith input from interestedstakeholders)to implementaPretreatmentProgramthatincludeslegal

authoritiesandrequirementsthat aredifferentthanthe administrativerequirementsotherwiseapplicable

underthe state’spretreatmentregulations.An identicalin substancerule wouldnot haverequiredthe

POTWto go througha site-specificrulemakingprocess.UndertheBoard’sproposal,however,each

additionalXL projectwould haveto go througha site-specificrulemaking.

8. In addition,the Boardis proposingproceduralrequirementsunderSection310.930(b)beyond

thoseanticipatedunderthe FederalXL process.The FederalXL rule providesfor aPOTWwith an XL

Agreementto obtainaPretreatmentProgrammodification from its Approval Authority, (U.S. EPA

Region5). Underthe FederalPretreatmentProgram,thereis no formal mechanismfor anundelegated

statesuc~iasIllinois to reviewandapproveproposedPOTWPretreatmentProgramchangesin a

regulatoryproceeding.Under40 CFR403.20,suchPOTWs would submitaproposedsubstantial

PretreatmentProgrammodificationto their Approval Authority, andtheApprovalAuthority would

reviewandapprovethemodification,aftercompletingthenecessarypublicnoticerequirements.The

Statewouldnot be substantivelyinvolved in thisprocess.Yet, in the scenariocreatedundertheBoard’s

proposedrule, theBoardwould havean opportunityto reviewandpotentiallyobjectto aproposed

pretreatmentprogrammodification. Thus,asituationcould arisewhereLEPA endorsesan XL project,

andtheBoardsubsequentlydisapprovesit. Accordingly, the statusof that projectwould beunclear,at

best.

9. Basedon theabove,we shareIEPA’s concernthatthe processlaid out in the Board’s

proposal,which wasnot anticipatedby the parties,would placeadditionaladministrativeburdenson the

District if it becamenecessaryto modify its Agreement,and/oron anyotherPOTWsthat wishedto

pursueaProjectXL Agreementin Illinois. ProjectXL is intendedto test innovativeideasthat

demonstrateenvironmentalexcellenceandleadershipby thosewho mustcomplywith U.S. EPA



regulationsandpolicies. Moreover,the intentof promotingXL projectsregardingPOTWPretreatment

Programswas to streamlineandreducetransactionalcoststo POTWs,andpotentiallyto U.S. EPA and

stateagencies.In keepingwith thisintent,we wouldencouragetheBoardto supportthe currentprocess

wherebyall interestedpartiesandstakeholdersaregiven full opportunityto participateduringthe

developmentof individual ProjectXL Agreements.

10. For the reasonssetforth above,webelievethat theBoard’sproposedIll. Admin. Code

Section310.930(b)is not identicalin substanceto theFederalProjectXL rule, andwould addprocedural

requirementsnot contemplatedundertheFederalXL process.

Respectfullysubmitted,

DavidA. Ullrich
DeputyRegionalAdministrator

Dated: ~ /3, 2~oO~
U.S. EPARegion~‘

77 W. JacksonBlvd
Chicago,IL 60604



STATE OF ILLINOIS )
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PROOF OF SERVICE

I, the undersigned, on oath statethat I have servedthe attached Comments upon
the personsto whom it is directed, by placing a copy in an envelopeaddressedto:

Dorothy M. Gunn, Clerk
Illinois Pollution Control Board
JamesR. Thompson Center
100 WestRandolph, Suite 11-500
Chicago, Illinois 60601

Ms. ConnieL. Tonsor
AssociateCounsel
SpecialAssistantAttorney
Illinois Environmental Protection Agency
1021North Grand AvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276

Michael McCambridge
Hearing Officer
JamesR. Thompson Center
100 WestRandolph, Suite 11-500
Chicago,Illinois 60601

Michael G. Rosenberg,Attorney
Law Department
Metropolitan Water Reclamation District
of Greater Chicago

100East Erie Street
Chicago,Illinois 60611

and mailing it from Chicago, Illinois on February 13,2002 with sufficient postageaffixed.

SUBSCRIBED AND SWORN TO BEFORE ME

this ______ day of’~Q. , 2002.

NOTARY PUBLIC

~ OFFICIAL SEAL
JOSEPH H. KRUTH

Notary Public, State of Illinois
My Commission Expires 07/24/04


